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LETTER OF TRANSMITTAL 





To the members of the Senate Committee on Interior and Insular Affairs: 

There are pending before the Subcommittee on Public Lands eight 
bills to amend or modify the oil and gas leasing provisions of the 
Mineral Leasing Act of 1920, as amended. 

They are: 

1. S. 2181, introduced by Senator O’Mahoney, chairman of the 
Subcommittee on Public Lands, to increase the amount of acreage 
any one person, association, or corporation can hold under either lease 
or option in any one State (except Alaska) to 246,080 acres; to make 
the initial leasing term 10 years instead of 5 years as at present; 
to protect “bona fide purchasers” of leases or options even if the 
former holder was in violation of the acreage limitation provisions; 
to provide that violators of the new acreage limitations may be 
ineligible, permanently or for a lesser period, from holding any interest 
in public lands under the Mineral Leasing Act; and to toll the runnin 
of the lease term and rentals against lessees whose rights are suspende 
during a legal or administrative proceeding and who are found not to 
be guilty of the violations charged. 

2. S. 1496, which I introduced at the request of a number of 
constituents of mine from New Mexico. It would provide for an 
initial leasing term of 10 years with a right of renewal for an 
additional 10 years; present 5 and 5-year leases could be exchanged 
for the new 10 and 10-year leases; production of oil from ae 
lands within the samme geologic structure would extend the lease; 
leases on which there was production would be excluded from the 
determination of maximum acreage; the effective date of assignments 
would be changed in accordance with the Franco Western decisions; 
and the limitation would be removed that segregated leases must be 
on “undeveloped”’ lands only in order to receive the benefits of 
assignment extensions. 

3. S. 1497, which I also introduced “by request,” would remove 
the exemption from maximum acreage calculations now enjoyed 
by lands in a unit plan unless oil or gas actually has been discovered 
on said lands. 

4. S. 1272, sponsored by me, would validate certain partial assign- 
ments of leases expiring September 30, 1958, with respect to 
extension of both retained and assigned segregated portions. This 
measure is an outgrowth of the two Franco Western decisions of the 
Department of the Interior, dated August 11, 1958, and September 
30, 1958. 

5. S. 2308, by Senator Allott, also would deal with the situation 
growing out of the Franco Western decisions. It would validate bona 
fide partial assignments filed for approval with the Secretary of the 
Interior on or before August 29, 1958. 
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6 and 7. S. 852 and S. 853 both by Senator O’Mahoney “by request,”’ 
to ameliorate the situation growing out of “fractional leasing,” whereby 
certain brokers publicly offer for sale, by advertisement or otherwise, 
small portions (often 40 acres or so) of a wildcat lease at a cost much 
in excess of that which an applicant need pay under the Mineral 
Leasing Act. S. 852 was recommended by the administration; S. 853 
was recommended by the Rocky Mountain Oil & Gas Association. 

8. S. 2389, which was recommended by the Department of the 
Interior in an executive communication and which I introduced in 
the Senate. This measure would provide for minimum rentals of 
50 cents an acre instead of the present 25-cent minimum, established 
in 1935, and repeal the requirement for waiver of the second and 
third year rentals. 

The sections. of the Mineral Leasing Act that would be amended 
by the principal bills are primarily section 27 (found in 30 U.S.C.A., 
1958 Supp. 184), section 17 (found in 30 U.S.C.A., 1958 Supp. 226), 
and section 30(a) (found in 30 U.S.C.A., 1958 Supp. 187(a)). For 
convenient reference the text of these sections is set forth. 

Also set forth for convenience reference are the two Franco Western 
decisions of the Department of the Interior. 


Cunton P. ANDERSON, 
Acting Chairman, Subcommittee on Public Lands. 





MATERIALS ON PENDING BILLS FOR AMENDMENT 
TO THE MINERAL LEASING ACT OF 1920, AS 
AMENDED 


SECTION 27 OF THE MINERAL LEASING ACT 
(30 U.S.C. 184] 


§ 184. Limitation on number of leases to one person; combinations 
or unlawful trusts; options 
[1] No person, association, or corporation, except as herein 
provided, shall take or hold coal leases or permits during the life of 
such lease in any one State a an aggregate of ten thousand 
two hundred and forty acres: Provided, That a person, association 
vr corporation may apply for coal leases or permits for acreage in 
addition to said ten thousand two hundred and forty acres, which 
application or applications shall be in multiples of forty acres, not 
exceeding a total of five thousand one hundred twenty additional 
acres in such State, and shall contain a statement that the granting 
of a lease for such additional lands is necessary for the person, associa- 
tion, or corporation to carry on business economically and is in the 
public interest. [2] On the filing of said application, the coal de- 
posits in such lands covered thereby shall be temporarily set aside 
and withdrawn from all forms of disposal under sections 181-184, 
185-188, 189-192, 193, 194, 201, 202-209, 211-214, 223, 224-226, 
226d-229a, 241, 251, and 261-263 of this title. [3] The Secretary 
of the Interior shall, after posting notice of the pending application 
in the local land office, conduct public hearings on said application 
or applications for additional acreage. [4] After such public 
hearings, to such extent as he finds to be in the public interest and 
necessary for the applicant in order to carry on business economically 
the Secretary of the Interior may, under such regulations as he may 
rescribe, permit such person, association, or corporation to take or 
hold coal leases or permits for an additional aggregate acreage of 
not more than five thousand one hundred and twenty acres in such 
State. [5] The Secretary may, in his own discretion or whenever 
sufficient public interest is manifested, reevaluate the lessee’s or 
ermittee’s need for all or any part of the additional acreage. 
6] The Secretary may cancel the lease or leases and permit or permits 
covering all or any part of the additional acreage, if he finds that 
such cancellation is in the public interest or that the coal deposits 
in the additional acreage are no longer necessary for the lessee or 
permittee to carry on business economically of if the lessee or per- 
mittee has divested himself of all or any part of the original ten 
thousand two hundred and forty acres or no longer has facilitivs 
which in the Secretary’s opinion enable him to exploit the deposits 
under lease or permit. [[7] No assignment, transfer, or sale of 
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any part of the additional acreage may be made without the approval 
of the Secretary. [8] No person, association, or corporation, 
except as herein provided, shall take or hold sodium leases or permits 
during the life of such lease in any one State, exceeding in the 
aggregate acreage five thousand one hundred and twenty acres: Pro- 
mded, That the Secretary of the Interior may, in his discretion where it 
is necessary in order to secure the economic mining of sodium com- 
pounds leasable under sections 181-184, 185-188, 189-192, 193, 194, 
201, 202-209, 211-214, 223, 224-226, 226d—229a, 241, 251, and 261-263 
of this title, permit a person, association, or corporation to take or 
hold sodium leases or permits for up to fifteen thousand three hundred 
and sixty acrés in any one State. [[9] No person, association, or 
corporation, except as herein provided, shall take or hold at one time 
oil or gas leases exceeding in the aggregate forty-six thousand and 
eighty acres granted hereunder in any one State, except that in the 
Territory of Alaska no person, association, or corporation, except 
as herein provided, shall take or hold at one time oil or gas leases 
exceeding in the aggregate one hundred thousand acres granted 
hereunder; and no persof, association, or corporation shall take or 
hold at one time phosphate leases exceeding in the aggregate ten 
thousand twe hundred-and forty acres in the United States. [10] No 
person, association, or corporation shall take or hold at one time 
any interest or interests as a member of an association or associations 
or as a stockholder of a corporation or corporations holding a lease 
or leases, permit or permits, under the provisions hereof, which, 
together with the area embraced in any direct holding of a lease or 
leases, permit or permits, under said sections, or which, together with 
any other interest or interests as a member of an association or 
associations or as a stockholder of a corporation or corporations 
holding a lease or leases, permit or permits, under the provisions 
hereof for any kind of minerals hereunder, exceeds in the aggregate 
an amount equivalent to the maximum number of acres of the 
respective kinds of minerals allowed to any one lessee or permittee 
under said sections. [11] For the purpose of said sections, no 
contract for development and operation of any lands leased here- 
under, whether or not coupled with an interest in such lease, nor 
any lease or leases owned in common by two or more persons, shall 
be deemed to create a separate association under this section between 
or among such contracting parties, or the persons owning such lease 
or leases in common, but the proportionate interest of each such 
person shall be charged against the total acreage permitted to be 
held by such person under said sections: Provided, That the total 
acreage so held in common by two or more persons shall not exceed, 
in the aggregate, an amount equivalent. to the maximum number 
of acres of the respective kind of minerals allowed to any one lessee 
or permittee under said ‘sections. [[12] The interest of an optionee 
under a nonrenewable option to purchase or otherwise acquire one 
or more oil or gas leases (whether then or thereafter issued), or any 
interest therein, shall not, prior to the exercise of such option, be a 
taking or holding or control under the acreage limitations provisions 
of any of said sections. [13] No such option shall be entered 
into for a period of more than three years, without the prior approval 
of the Seeretary of the Interior, and no person, association, or cor- 
poration shall hold at one time such options of more than two hun- 
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dred thousand acres in any one State. [14] Each holder of any 
such option shall file with the Secretary within ninety days after 
the 30th day of June and the 31st day of December in each year a 
statement under oath showing as of said dates (1) name of optionor 
and serial number of lease or application for lease, (2) date and 
expiration date of each option, (3) number of acres covered by each 
option, and (4) aggregate number of options held in each State 
and total acreage subject to said options in each State. [15] If 
any interest in any lease is owned or controlled, directly or indireetly, 
by means of stock or otherwise, in violation of any of the provisions 
of said sections, the lease may be canceled, or the interest so owned 
may be forfeited, or the person so owning or controlling the interest 
may be compelled to dispose of the interest, in any appropriate 
proceeding instituted by the Attorney General. [16] Such a 
roceeding shall be instituted in the United States district court 
or the district in which the leased property or some part thereof is 
located or in which the lease owner may be found, except that any 
ownership or interest forbidden in said sections which may be ac- 
quired by descent, will, judgment, or decree may be held for two 
years and not longer after its acquisition. [17] Nothing herein 
contained shall be construed to limit sections 227, 228 and 251 of 
this title or to prevent any number of lessees under the provisions 
of sections 181-184, 185-188, 189-192, 193, 194, 201, 202-209, 211— 
214, 223, 224-226, 226d-229a, 241, 251, 261-263 of this title from 
combining their several interests so far as may be necessary for the 
purposes of constructing and carrying on the business of a refinery, 
or of establishing and constructmg as a common carrier a pipe line 
or lines of railroads to be operated and used by them jointly in the 
transportation of oil from their several wells, or from the wells of 
other lessees under said sections, or the transportation of coal or to 
increase the acreage which may be acquired or held under section 
226 of this title: Provided, That any combination for such purpose 
or purposes shall be subject to the approval of the Secretary of the 
Interior on application to him for permission to form the same. 
[18] Except as in sections 181-184, 185-188, 189-192, 193, 194, 
201, 202-209, 211-214, 223, 224-226, 226d-229a, 241, 251, 261-263 
of this title provided, if any of the lands or deposits leased under 
the provisions of said sections shall be subleased, trusteed, possessed, 
or controlled by any device permanently, temporarily, directly, 
indirectly, tacitly, or in any manner whatsoever, so that they form 
a part of or are in anywise controlled by any combination in the form 
of an unlawful trust, with the consent of the lessee, or form the 
subject of any contract or conspiracy in restraint of trade in the 
mining or selling of coal, phosphate, oil, oil shale, gas, or sodium 
entered into by the lessee, or any agreement or understanding, 
written, verbal, or otherwise, to which such lessee shall be a party, 
of which his or its output is to be or become the subject, to control 
the price or prices thereof or of any holding of such lands by any 
individual, partnership, association, corporation, or control in excess 
of the amounts of lands provided im said sections, the lease thereof 
shall be forfeited by appropriate court proceedings. [19] As 
amended Aug. 8, 1946, c. 916, § 6, 60 Stat. 954; June 1, 1948, ¢. 365, 
62 Stat. 285; June 3, 1948, c. 379, §6, 62 Stat. 291; Aug. 2, 1954, 
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c. 650, 68 Stat. 648; Aug. 13, 1957, Pub. L. 85-122, 71 Stat. 341; 
Aug. 21, 1958, Pub. L. 85-698, 72 Stat. 688. 


1958 Amendment. Pub. L. 85-698 amended section to increase the limitation 
on the acreage which may be taken or held under coal leases or permits in any one 
State from 5,120 to 10,240 acres, to permit applications for additional coal leases 
or permits not exceeding 5,120 additional acres in the State, to provide for hearings 
on such applications, to authorize reevaluation and cancellation of leases and 
permits for additional acreage, and to prohibit assignment, transfer, or sale of 
any of the additional acreage without the Secretary’s approval. 

1957 Amendment. Pub. L. 85-122 amended section by deleting from the 
second sentence the words ‘‘or permits exceeding in the aggregate five thousand 
one hundred and twenty acres in any one State, and” following the words “phos- 
phate leases’’. 

1954 Amendment. Act Aug. 2, 1954, amended section to increase the acreage 
that any one person can hold in the aggregate from fifteen thousand three hundred 
and sixty acres to forty-six thousand and eighty acres, to increase the number of 
acres that can be held under option from one hundred thousand acres to two 
hundred thousand acres, and to extend the terms of the option from 2 to 3 years. 

1948 Amendment. Act June 1, 1948, cited to text, amended the second proviso 
of section by striking out “within two years after the passage of this Act’’ and 
inserting in lieu therein ‘‘on or before August 8, 1950’’ in order to allow options to 
be exercised up to that time. 

Act June 3, 1948, cited to text, amended first sentence of section to increase 
the aggregate acreage allowed one person, etc. from two thousand five hundred 
and sixty acres to five thousand one hundred and twenty acres of coal or sodium 
leases, and to increase the aggregate acreage allowed one person, etc. from seven 
thousand six hundred and eighty acres to fifteen thousand three hundred and sixty 
acres of oil or gas leases. 

1946 Amendment. Act Aug. 8, 1946, cited to text, amended section principally 
by doubling the amount of land that may be leased by any person or corporation 
in any one State and abolishing the former acreage limitation of 2,560 acres on 
one structure; by excluding operating contracts and leases held in common 
from the definition of “‘association’’; by inserting the provisions relating to 
options; and by omitting the provisions relating to cooperative or unit plans and 
operating, drilling or development contracts. 

Cross References, Saving clause, see note under section 181 of this title. 

Surrender of leases, see section, 188a of this title. 

Legislative History. For legislative history and purpose of Act June 1, 1948, 
cited to text, see 1948 U.S. Code Cong. Service p. 1629. See, also, Act June 3, 
1948, 1948 U.8. Code Cong. Service, p. 1640; Act an: 2, 1954, 1954 U.S. Code 


Cong. and Adm. News, p. 2852; Pub. L. 85-122, 1957 U.S. Code Cong. and Adm, 
News, p. 1404, 





SECTION 17 OF THE MINERAL LEASING ACT 
(Found in 30 U.S.C. 226) 


§ 226. Lease of oil or gas lands; royalties and annual rentals; drain- 
age agreements 

{1} All lands subject to disposition under sections 181-184, 185- 
188, 189-192, 193, 194, 201, 202-209, 211-214, 223, 224-226, 226d- 
229a, 241, 251, 261-263 of this title which are known or believed to 
contain oil or gas deposits may be leased by the Secretary of the 
Interior. [2] When the lands to be leased are within any known 
geological structure of a producing oil or gas field, they shall be leased 
to the highest responsible qualified bidder by competitive biddi 
under general Sandletioon: in units of not exceeding six hundred an 


forty acres, which shall be as nearly compact in form as possible, upon 
the payment by the lessee of such bonus as may be accepted by the 
secretary and of such royalty as may be fixed in the lease which shall 
be not less than 12% per centum in amount or value of the production 
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removed or sold from the lease. [[3] When the lands to be leased 
are not within any known geological structure of a producing oil or 
gas field, the person first pakuie application for the lease who is 
qualified to hold a lease under said sections shall be entitled to a lease 
of such lands without competitive ao [4] Such leases shall 
be conditioned upon the payment by the lessee of a royalty of 12% 
er centum in’ amount or value of the production removed or sold 
rom the lease. [5] Leases issued under this section shall be for a 
primary term of five years and shall continue so long thereafter as oil 
or gas is produced in paying quantities. 

6] Any lease issued under said sections which is subject to termi- 
nation by reason of cessation of production shall not terminate if 
within sixty days after production ceases, reworking or drilling opera- 
tions are commenced on the land under lease and are thereafter con- 
ducted with reasonable diligence during such period of nonproduction. 
[7] No lease issued under the provisions of said sections shall expire 
because operations or production is suspended under any order, or 
with the consent, of the Secretary of the Interior. [8] No lease 
issued under the provisions of said sections covering lands on which 
there is a well capable of producing oil or gas in paying quantities 
shall expire because the lessee fails to produce the same, unless the 
lessee is allowed a reasonable time, but not less than sixty days after 
notice by registered mail, within which to place such well on a pro- 
ducing status: Provided, That after such status is established produc- 
tion shall continue on the leased premises unless and until suspension 
of production is allowed by the Secretary of the Interior under the 
provisions of said sections. 

[9] Upon the expiration of the initial five-year term of any non- 
competitive lease maintained in accordance with applicable statutory 
requirements and regulations, tae record titleholder thereof shall be 
entitled to a single extension of the lease, unless then otherwise pro- 
vided by law, for such lands covered by it as are not on the expiration 
date of the lease withdrawn from leasing under this section. [10] A 
withdrawal, however, shall not affect the right to an extension if actual 
drilling operations on such lands were commenced prior to such with- 
drawal becoming effective and weré being diligently prosecuted on 
such expiration date, [11] No withdrawal shall be effective within 
the meaning of this section until ninety days after notice thereof shall 
be sent by registered mail, to each lessee to be affected by such with- 
drawal. [12] A noncompetitive lease, as to lands not, within the 
known geologic structure of a producing oil or gas field, shall be 
extended for a period of five years and so long thereafter as oil or gas 
is produced in paying quantities... [13] A noncompetitive lease, as 
to lands within the known geologic structure of a producing oil or 
field, shall be extended for a period of two years and so long eats 
as, oil or gas is produced in paying quantities. [14] Any noncom- 
petitive lease extended under this paragraph shall be subject to the 
rules and regulations in force at the expiration of the initial five-year 
term of the lease. C5] No extension shall be..granted, however, 
unless within a period of ninety, days prior to such expiration, date 
an application, therefor is, filed by the récord titleholder or an assignee 
whose assignment has. been. filed for approval, or, an.operator whose 
operating agreement has been filed-for approval. , 


43014—59——2 
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[16] All leases issued under this section shall be conditioned upon 
the payment by the lessee in advance of a rental of not less than 
25 cents per acre per annum. oi7) A minimum royalty of $1 per 
acre in lieu of rental shall be payable at the expiration of each lease 
year beginning on or after a discovery of oil or gas in paying quan- 
tities on the lands leased: Provided, That in the case of lands not 
within any known geological structure of a producing oil or gas field, 
the rentals for the second and third lease years shall be waived unless 
a valuable deposit of oil or gas be sooner discovered. 

[18] Whenever it appears to the Secretary of the Interior that 
lands owned by the United States are being drained of oil or gas by 
wells drilled on adjacent lands, be is hereby authorized and empowered 
to negotiate agreements whereby the United States, or the United 
States and its lessees, shall be compensated for such drainage, such 
agreements to be made with the consent of the lessees affected thereby, 
and the primary term including any extensions thereof of any lease 
for which compensatory royalty is being paid shall be extended for 
the period during which such compensatory royalty is paid and for 
a period of one year from discontinuance of such payment and _ so 
long thereafter as oil or gas is produced in paying quantities: Provided, 
That the Secretary of the Interior shall report to Congress at the 
beginning of each regular session, all such agreements entered into 
during the previous year which involve unleased Government lands. 
As amended Aug. 8, 1946, c. 916 § 3, 60 Stat. 951; July 29, 1954, 
c. 644, § 1(1)—-(3), 68 Stat. 583. 

1954 Amendments. Second paragraph amended by act July 29, 1954 to 
provide that no lease shall terminate for nonproduction (1) if reworking or drilling 
operations are begun within 60 days after cessation of production, (2) if. cessation 
of production is by order or with consent of the Secretary of the Interior, or (3) 
unless the lessee is given a reasonable time of at least 60 days to place a well, 
capable of producing paying quantities of oil or gas, on a producing status. 





SECTION 30 (A) OF THE MINERAL LEASING ACT (Found in 30 
U.S.C. 187(a)) 


187a. Same; oil or gas lease; partial assignments 
1] Notwithstanding anything to the contrary in section 187 of 
this title, any oil or gas lease issued under the authority of sections 
181-184, 185-188, 189-192, 193, 194, 201, 202-209, 211-214, 223, 
224-226, 226d-229a, 241, 251, 261-263 of this title may be assigned 
or subleased, as to all or part of the acreage included therein, subject 
to final approval by the Secretary and as to either a divided or un- 
divided interest therein, to any person or persons qualified to own a 
lease under said sections, and any assignment or sublease shall take 
effect as of the first day of the lease month following the date of filing 
in the proper land office of three original executed counterparts there- 
of, together with any required- bond and proof of the qualification 
under said section of the assignee or sublessee to take or hold such 
lease or interest therein. [2] Until such approval, however, the 
assignor or sublessor and his surety shall continue to be responsible 
for the performance of any and all obligations as if no assi ent or 
sublease had been executed. [[3] The Secretary shall disapprove 
the assignment or sublease only for lack of qualification of the assignee 
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or. sublessee or for lack of sufficient. bond ;, Provided, however, That the 
Secretary may, in his discretion, disapprove an “assignment of a 
_ Separate zone or deposit under any lease, or of a part of a legal sub- 
division, [4] Upon approval of any assignment or sublease, the 
assignee or sublessee. shafl be bound by the terms of the lease to 
the same extent as if such assignee or sublessee were the original 
lessee, any conditions in the assignment or, sublease’ to, the contr 
notwithstanding. [5] Any partial assignment of any lease shall 
segregate the assigned and retained portions thereof, and as above 
provided, release and discharge the assignor from all obligations 
thereafter accruing with respect to the assigned lands; and such 
segregated leases shall continue in full force and effect for the primary 
term, of the original lease, but for not less than two years after the 
date of discovery of oil or gas in paying quantities upon any other 
segregated portion of the lands originally subject to such lease. 
fe Assignments under this section may also be made of parts of 
eases which are in their extended term because of any provision of 
said sections. [[7] The segregated lease of any undeveloped lands 
shall continue in full force and effect for two years and so long there- 
after as oil or gas is produced in paying quantities. [8] Feb. 25, 
1920, c. 85, § 30a, as added Aug. 8, 1946, c. 916, § 7, 60 Stat. 955, 
and amended July 29, 1954, c. 644, § 1 (6), 68 Stat. 585. 

1954 Amendment. Act July 29, 1954, amended section to authorize partial 
assignment of a lease in its extended term regardless of reason for extension. 

Savings Clause. Saving clause, see note under section 181 of this title. 


Legislative History. For legislative history and purpose of Act of July 29, 1954, 
see 1954 U.S. Code Cong. and Adm. News, p. 2695. 





SECTION 17(b) OF THE MINERAL LEASING ACT 
(Found in 30 U.S.C. 226e) 


§ 226e. Cooperative or unit plans; regulations; approval of con- 
tracts; prevention of waste 

For the purpose of more properly conserving the natural resources of 
any oil or gas pool, field, or like area, or any part thereof (whether or 
not any part of said oil or gas pool, field, or like area, is then subject 
to any cooperative or unit plan of development or operation), lessees 
thereof and their representatives may unite with each other, or jointly 
or separately with others, in collectively adopting and ep eeRn WAGE 
a cooperative or unit plan of development or operation of such pool, 
field, or like area, or any part thereof, whenever determined and 
certified by the Secretary of the Interior to be necessary or advisable 
in the public interest. The Secretary is thereunto nothoulond. in his 
discretion, with the consent of the holders of leases involved, to es- 
tablish, alter, change, or revoke drilling, producing, rental, minimum 
royalty, and royalty requirements of such leases and to make such 
regulations with reference to such leases, with like consent on the 
part of the lessees, in connection with the institution and operation 
of any such cooperative or unit plan as he may deem necessary or 
a to secure the proper protection of the public interest. The 

retary may provide that oil and gas leases hereafter issued under 
sections 181-184, 185-188, 189-192, 193, 194, 201, 202-209, 211-214, 
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223, 224-226, 226d-229a, 241, 251, 261-263 of this title shall contain 
@ provision requiring the lessee to operate under such a reasonable 
cooperative or unit plan, and he may prescribe such a plan under 
which such lessee shall operate, which shall adequately protect the 
rights of all parties in interest, including the United States. 

Any plan authorized by the preceding paragraph, which includes 
lands owned by the United States, may, in the discretion of the Secre- 
tary, contain a provision whereby authority is vested in the Secretary 
of the Interior, or any such person, committee, or State or Federal 
officer or agency as may be designated in the plan, to alter or modify 
from time to time the rate of prospecti and development and the 
quantity and rate of production under such plan, All leases operated 
under any such plan approved or prescribed by the Secretary shall be 
excepted in determining holdings or control under the provisions of 
any of said sections. 

en separate tracts cannot be independently developed and oper- 
ated in conformity with an established well-spacing or development 
program, any lease, or a portion thereof, may be pooled with other 
lands, whether or not owned by the United States, under a com- 
munitization or drilling agreement providing for an apportionment of 
production or royalties among the separate tracts of Mind comprising 
the drilling or spacing unit hii determined by the Secretary of the 
Interior to be in the public interest, and operations or production 
pursuant to such an agreement shall be deemed to be operations or 
production as to each such lease committed thereto. 

Any lease issued for a term of twenty years, or any renewal thereof, 
or any portion of such lease that has become the subject of a coopera- 
tive or unit plan of development or operation of a pool, field, or like 
area, which plan has the approval of the Secretary of the Interior, 
shall continue in force until the termination of such plan. Any other 
lease issued under any of said sections which has heretofore or may 
hereafter be committed to any such plan that contains a general pro- 
vision for allocation of oil or gas, shall continue in force and effect 
as to the land committed, so long as the lease remains subject to the 
plan: Provided, That production is had in paying quantities under 
the plan prior to the expiration date of the term of such lease. Any 
lease hereafter committed to any such plan embracing lands that are 
in part within and in part outside of the area covered by any such 
plan shall be segregated into separate leases as to the lerhls com- 
mitted and the lands not committed as of the effective date of unitiza- 
tion: Provided, however, That any such lease as to the nonunitized 
portion shall continue in force and effect for the term thereof but for 
not less than two years from the date of such segregation and so long 
thereafter as oil or gas is produced in paying quantities. The mini- 
mum royalty or discovery rental under any lease that has become 
subject to any cooperative or unit plan of development or operation, 
or other plan that contains-a general provision for allocation of oil or 

, Shall be payable only with respect to the lands subject to such 
ease to which oil or gas shall be allocated under such plan. Any 
lease which shall be eliminated from any such approved or prescribed 
plan, or from any communitization or drilling agreement authorized 
by this section, and any lease which shall be in effect at the termina- 
tion of any such approved or prescribed plan, or at the termination 
of any such communitization or drilling agreement, unless relinquished, 
shall continue in effect for the original term thereof, but for not less 
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than two years, and so long thereafter as oil or gas is produced in 
paying quantities. 

he Secretary of the Interior is hereby authorized, on such condi- 
tions as he may prescribe, to approve operating, drilling, or develop- 
ment contracts made by one or more lessees of oil or gas leases, with 
one or more persons, associations, or corporations, whenever, in his 
discretion, the conservation of natural products or the public con- 
venience or necessity may require it or the interests of the United 
States may be best subserved thereby. All leases operated under 
such approved operating, drilling, or development contracts, and 
interests thereunder, shall be excepted in determining holdings or 
control under the provisions of any of said sections. 

The Secretary of the Interior, to avoid waste or to promote con- ’ 
servation of natural resources, may authorize the subsurface storage 
of oil or gas, whether or not produced from federally owned lands, in 
lands leased or subject to lease under said sections. Such authoriza- 
tion may provide for the payment of a storage fee or rental on such 
stored oil or gas, or, in lieu of such fee or rental, for a royalty other 
than that prescribed in the lease when such stored oil or gas is pro- 
duced in conjunction with oil or gas not previously produced. Any 
lease on which storage is so authorized shall be extended at least for 
the period of storage and so long thereafter as oil or gas not previously 
produced is produced in paying quantities. Feb. 25, 1920, c. 85 
§ 17b, as added Aug. 8, 1946, c. 916, § 5, 60 Stat. 952, and amended 
July 29, 1954, c. 644, § 1(4), (5), 68 Stat. 585. 

1954 Amendment. Act July 29, 1954 amended section to provide for extension 
of any oil or gas lease committed to a cooperative or unit plan of development 
for operation of an oil or gas pool, for segregation of a portion of a lease not 
committed to such plan, for continuance of such es lease, and for the 
excepting of leases operated under contracts approved by the Secretary of the 
Interior in determining holdings or control; 

Saving clause. See note under section 181 of this title, 





REPORT OF THE DEPARTMENT OF THE INTERIOR AND 
THE BUREAU OF THE BUDGET ON SENATOR ANDERSON’S 
BILL, S. 1272 


U.S. DeparRTMENT OF THE INTERIOR, 
Orrice OF THE SECRETARY, 


Washington, D.C., July 10, 1969, 
Hon. James E. Murray, 


Chairman, Committee on Interior and Insular Affairs, 
U.S. Senate, Washington, D.C. 

Dear Senator Murray: This is in reply to your request for the 
views of this Department on S. 1272, a bill to provide for the extension 
of certain oil and gas leases. 

We would not object to enactment of this. bill. 

If S. 1272 were enacted, any party who held a lease issued under 
the Mineral Leasing Act of February 25, 1920, as amended (30 U.S.C. 
181 et seq.), or the Mineral Leasing Act for Acquired Lands (30 
U.S.C. 351-359), which expired on September 30, 1958, and who had . 
made a partial assignment of his lease during the last month of the 
lease term would be entitled to an extension of that lease under the 
provisions of section 30(a) of the Leasing Act (30 U.S.C. 187a) with 
respect to the retained portion of the base lease segregated by that 
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eee assignment. Similarly the assignee of that leaseholder would 
e entitled to an extension with respect to the portion of the lease 
assigned to him. 

Section 30(a) of the leasing act was amended by the act of July 
29, 1954 (68 Stat. 585), to provide that: 

“Assignments under this section may also bé made of parts of 
leases which are in their extended term because of any provision of 
said sections. The segregated lease of any undeveloped lands shall 
continue in full force and effect for two years and so long thereafter 
as oil or gas is produced in paying quantities.” 

This provision -has required considerable interpretation by the 
Solicitor of this Department. 

In our opinion of June 4, 1957 (M-36443), it was held that the par- 
tial assignment of an underdeveloped noncompetitive oil and gas lease 
which was filed and approved on the last day of, the extended 5-year 
term of that lease would extend the segregated lease for a further 2 
years. On August 11, 1958, however, in the case of Franco Western 
Ou Company (65 I.D. 316) the Solicitor reversed the earlier ruling, 
holding that a partial assignment during the last month of the lease 
term would not be approved under section 30(a). The reasoning ° 
behind this second decision was that the approval of the assignment 
would not be effective. until the first day of the month following the 
expiration of the lease, and that, consequently, the lease would lapse 
before the assignment became effective. A later opinion on Septem- 
ber 30, 1958, supplemented this ruling (65 I.D. 427), and held valid 
all partial assignments made and filed for approval in the last month 
of the extended term of leases which were to expire on August 31, 1958. 

We realize that many prospective assignors and assignees may 
have relied upon the 1957 opinion. Our later decision of August 11, 
1958, may not have come to their attention immediateély. e are 
not in a position to give administrative relief on the grounds of this 
lack of knowledge of the changed-holding, but we would not object if 
the Congress should deem it desirable, to validate_these subsequent 
assignments. However, we are not certain that this bill would ac- 
complish its desired objective, sifice new leasés have probably been 
issued covering many of the lands embraced in the assignments which 
would be validated by S. 1272. Where land has been leased to another 
party since the assignment was held invalid, the provisions of S. 1272 
would not apply. 

The Bureau of the Budget has advised that.there is no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Roger Ernst, 
Assistant Secretary of the Interior. 


Executive Orrice oF THE PRESIDENT, 
BurEAv OF THE BupGet, 
Washington, D.C., June 30, 1959. 
Hon. James E. Murray, 


Chairman; Committee on Interior and Insular Affairs, 
New Senate Office Building., Washington, D.C. 

My Dear Mr. Cuarrman: This is in response to your request for 
the views of the Bureau of the Budget with respect to S, 1272, a bill 
to provide for the extension of certain oil and gas leases. 
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The Secretary of the Interior, in his report to your committee on this 
bill, interposes no objection to its enactment in view of the possible 
need for relief arising out of the beneficiaries’ reliance upon a Solicitor’s 
opinion which was subsequently reversed. This Bureau concurs. 

Accordingly, there would be no objection to the enactment of S$.1272. 

Sincerely yours, 
Puinurp S. Huerss, 
Assistant Director for Legislative Reference. 


FRANCO WESTERN I 
FRANCO WESTERN OIL COMPANY ET AL.’ 
(65 I.D. 316] 


A-27607 Decided August 11, 1958 


Rules of Practice: Appeals: Statement of Grounds 


Where an appellant states merely that there has been an erroneous interpre- | 
tation of the law and regulations, without specifying in what manner either 
the law or the regulations may have been erroneously construed, the appel- 
lant has failed to state reasons for his appeal, as required ‘by the rules of 
practice, and the appeal will be dismissed. 

Oil and Gas Leases: Assignments or Transfers 


Regardless of when approval is given to an assignment of a. portion of an oil 
and gas lease, the assignment, when approved, is effective from the first day 
of the lease month following the date of its filing in the proper land office. 

Oil and Gas Leases: Assignments or Transfers—Oil and Gas Leases: 
Extensions 

For leases to become segregated through assignment, and thus entitled to the 
extension authorized for segrega leases, an assignment must be filed 
when there is at least one lease months remaining in the term of the lease. 
A partial assignment filed during the last month of the lease term cannot 
become effective to segregate the lease and to entitle the segregated portions 
to any extension. 

Humble Oil & Refining Company, 64 I.D. 5 (1957), distinguished. 

Associate Solicitor’s Opinion M-36443: (June 4, 1957), overruled im 

part. 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


These are three separate appeals to the Secretary of the Interior 
by Franco Western Oil Company, Duncan Miller, and Raymond J.) ; 
ansen from a decision of the Director, Bureau of Land Management, 
dated November 27, 1957, in which the Director affirmed the rejection | 
by the manager of the Los Angeles land office, on August 22, 1957, of 
the appellants’ offers, simultaneously filed on July 1, 1957, for oil and 
gas leases on the SEX sec. 3, T. 11 X.. R. 24 W., S.B.M., California, 
under the provisions of section 17 of the Mineral Leasing Act, as 
amended (30 U.S.C., 1952 ed., Supp. V, sec. 226), on the ground that 
the land was embraced in an outstanding oil and gas lease at the time 

the offers were filed. 
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A 5-year noncompetitive oil and gas lease, Los Angeles 087429, was 
issued to L. N. Hagood for the SEY sec. 3 as of July 1, 1947, and the 
lease was extended for 5 years, through June 30, 1957; under the pro- 
visions of section 17 of the Mineral Leasing Act, as amended. On 
June 17, 1957, an assignment of the lease, insofar as it covered the 
NESE, sec. 3, by Mr. Hagood to the Savoy Petroleum Corpora- 
tion was filed with the Los Angeles land office. The assignment was 
approved on June 28, 1957, the assigned. portion being designated 
Los Angeles 087429-A. In approving the assignment, the acting 
manager held that the lease was exténdéd for 2 years from July 1, 1957. 

Tke Director, relying particularly on an opinion (M-36443) dated 
June 4, 1957 (unreported), from the Associate Solicitor, Division of 
Public Lands; to the Chief, Conservation Division, Geological Survey, 
held that the partial assignment from Hagood to the Savoy Petroleum 
Corporation effectively served to extend the base lease as well as the 
assigned portion thereof for a period of 2 years and so.long there- 
after as oil or gas is produced in paying quantities and that therefore 
the appellants’ lease offers, filed on July 1, 1957, when the land 
comin’. for was embraced in a valid existing lease, were properly 
rejected. 

Two of the appellants, Franco Western Oil Company and Raymond 
J. Hansen, contend that the Hagood lease expired on June 30, 1957, 
before the assignment of a portion thereof could have taken effect; 
that the ineffective assignment could not have extended the lease; and 
that, therefore, the land was open to filing on July 1, 1957, when 
their offers Los Angeles 015730 and 015740 were filed. 

The third appellant, Duncan Miller, in his “Notice of Aenel 
and Statement of Reasons for Appeal,’ states merely that “Appellant 
contends that there has been an erroneous interpretation of the law 
and regulations” without specifying in what manner either the law 
or the regulations may have been erroneously construed. 

The Department has recently had occasion to consider a statement 
similar to the above submitted in connection with an appeal to the 
Secretary by Mr. Miller in another case. There it was held that 
such a statement, which does not point out wherein the decision ap- 
pealed from is believed to be erroneous, does not comply with the 
rules of practice (43 CFR, 1954 Rev., Part 221 (Supp.)), and that 
the appellant, having failed to state reasons for his appeal, must 
suffer the dismissal thereof. Duncan Miller, 65 1.D. 290 (1958). 
Accordingly, Mr. Miller’s appeal will be dismissed. 

We turn now to the question whether the assignment extended the 
Hagood lease. 

Section 30(a) of the Mineral Leasing Act, as amended (30 U.S.C., 
1952 ed., Supp. V, sec. 187a), under which the assignment of a portion 
of the Hagood lease was made, provides in pertinent part: 

* * * any oil or gas lease * * * may be assigned or subleased, as to all or 
part of the acreage included therein, subject to final approval by the Secre- 
tary * * * and any assignment or sublease shall take effect as of,the ‘first 
day of the lease month following thé date of filing in the proper land office 
of .three. original executed counterparts thereof, * * *. Until such approval, 
however, the assignor or sublessor and his surety shall continue to be responsible 
for the performance of any and all obligations as if no assignment or sublease 
had been executed. * * * Upon pte of any assignment or sublease, the 
assignee or sublessee shall be bound by the terms of the lease to the same extent 
as if such assignee or sublessee were the original lessee * * *. Any partial 
assignment of any lease shall segregate the assigned and retained portions thereof, 
and as above provided, release and discharge the assignor from all obligations 
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thereafter accruing with respect to the assigned lands; and such segregated leases 
shall continue in full force and efféct for primary term of the original lease, 
patter trated ppt bericht eboe release ct Naghorck oh 5 
uan 
pe lease. Passi ments winter this etion may also be made of Gf leases 
which are in their extended term because of any provision of this Act. The 
segregated lease of any undeveloped lands shall continue in full force and effect 
for two years and so long thereafter as oil or gas is produced in paying quantities. 

The section permits the assignment of portions of oil and gas leases 
which are in their 5-year extended term by virtue of section 17 of 
the Act. It provides that the ted leases of undeveloped lands 
resulting from such assignments continue in full force and effect 
for 2 years and so long thereafter as oil or gas is produced in paying 
quantities. 

This latter provision, however, does not mean that the assignment 
of a part of such a lease automatically results in the term of the base 
lease, absent production, being extended for 2 years beyond what 
would, in the absence of the assignment, be the expiration date of that 
lease. It means, rather, that if the base lease has less than 2 years to 
run the normal expiration date will be extended for such period of 
time as will assure the holders of the segregated leases a full 2-year 
period within which to obtain production. Thus, if such a lease were 
to be assigned in part during, say, the sixth year of the lease, the terms 
of the segregated leases resulting from the assignment would not be 
extended under this provision because the base lease from which the 
assignment was made would, at the time of the segregation, have more 
than 2 full years to run. On the other hand, if such a lease were, b 
assignment, to be egated in, say, the third month of the tent 

ear, the ighigilied denne would run, absent production, for 2 years 
rom the segregation. This would result in the base lease receiving 
an extension of 1 year and 3 months beyond the date on which it 
would otherwise have terminated, absent production. Solicitor’s 
opinions M-36278, 62 1.D. 216 (1955) ; M-36398, 64 I.D. 135 (1956); 
and M-36464, 64 I1.D. 309 (1957). 

The section imposes no limit on when assignments may be made. 
The question remains, however, whether an assignment of part of the 
acreage included in a lease of undeveloped lands filed in the last month 
of the extended term of the lease operates to segregate and extend that 
lease for an additional 2 years. 

Section 30(a) provides that assignments may be made “subject to 
final approval by the Secretary” and that an assignment “shall take 
effect as of the first day of the lease month following the date of filing 
of the assignment” in the proper land office. While the assignor 
remains liable for all obligations under the lease until approval of 
the assignment and the assignee cannot be held liable under the lease 
until approval is given, nevertheless the assignment, if it is approved, 
takes effect on a day certain. The approval of tive assignment may be 
given during the month in which the assignment is filed, as was done 
in the present case, or the approval may be deiayed for months as 
happens in many cases due to various circumstances: However, re- 
gardless of when the approval is given, the assignment, when ap- 
proved, is effective from the first day of the lease month following the 
date of filing thereof. The Secretary (or his delegate) cannot, by 
approving an assignment in thé month in which it is filed, change the 
effective date of the assignment. The first day of the lease month 
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following the filing of an assignment is.the earliest date upon which 
— ners can take effect. Albert. C. Massa et al.,,.62 1.D. 339 
1955). 

‘While the section provides that any partial assignment of any lease 

. Shall segregate the assigned and retained portions thereof, that pro- 
vision must be read with the other la e therein to mean, not that 

- the assignment itself shall se gate thi tantia held under lease; but 
that the assigned and retai portions of the base lease.shall become 
separate leases on the effective date of the assignment, provided the 
assignment is ultimately approved. 

For the leases to become segregated, and thus be entitled to the 
extension provided for in the last.sentence of the,section,, an, assign- 
ment must have been filed while there is at least one.full ‘ease 
month” remaining in the term of the lease. Otherwise there is no 
“first day of the lease month following the date of filing’ upon which 
the assignment can take effect. Thus where the expiration date of a 
lease covering undeveloped lands is the last day of the month in which 
an assignment of a portion thereof is filed, there is no ‘first day of 
the lease month following the date of filing’? upon which the assign- 
ment can take effect. In such a situation the lease will have. ter- 
minated before the assignment can become effective and thus the 
assigned and retained portions of the base lease never ripen into 
segregated leases. 

hile the Department held, in Humble Ol & Refining Company, 
64 I.D. 5 (1957), that a relinquishment of an oil and gas lease, “‘effec- 
tive as of the date of its filing’ under section 30(b) of the Mineral 
Leasing Act, as amended (30 U.S.C., 1952 ed., Supp. V, sec. 187b), 
was eflective from the first instant of the day upon which it was 
filed and terminated the lease as of the first moment of that day, 
that decision is no authority for the proposition that an assignment 
which, under section 30(a) of the act, cannot become effective during 
the term of the lease will extend the lease because ‘‘the last moment 
of the last day of the lease term would be instantaneous with the first 
moment of the effective date of the assignment.” 

The Humble case was concerned with events.which took place on 
the same day. That case called for the application of the rule that 
in computing time a day is to be considered as an indivisible unit 
or period of time, which has its beginning coincident with the first 
moment of the day (86 C.J.S., Time § 16), and it was held that a 
relinquishment filed on the day the annual rental under an oil and 
gas lease became due had the effect of terminating the lease eo instanti 
as of the first moment of that day and that, therefore, no advance 
rental accrued as of that day. 

The rule for computing time also requires that every day and every 
orn of that day be considered, in contemplation of law, to be one day 

efore the first moment of the next day, although the elapsed time 
is infinitesimal, and that if an act is to be performed after a certain 
day it cannot be performed until the whole of that day has elapsed. 
86 C.J.S., Time § 16. 

Under this rule, the Hagood lease cannot be considered to have been 
extended by the assignment. The opinion of the Associate Solicitor 
of June 4, 1957, supra, insofar as that opinion stated that a partial 
assignment of a noncompetitive oil and gas lease filed and approved 
on the last day of the extended 5-year term of the lease. would effec- 
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tively extend the terms of the segregated portions of the lease, must 
therefore be and is overruled. 

It is held that the Hagood lease terminated on June 30, 1957; that 
the assignment of a portion thereof to the Savoy Petroleum Corpora- 
tion never took effect; and that the offers of Franco Western Oil 
Company and Raymond J. Hansen should not have been rejected 
on the ground that the SEY sec. 3, T. 11 N., R. 24 W., S. a 
California, was, on July 1, 1957, embraced im an outstanding oil and 
gas lease. 

Accordingly, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 
17 F.R. 6794), the appeal of Duncan Miller is dismissed and the case 
is remanded to the Bureau of Land Management for appropriate 
action on the offers of Franco Western Oil Company and Raymond J. 
Hansen. 

Epmunp T. Fritz, 
Deputy Solicitor. 


FRANCO WESTERN Ill 
(65 T. D. 427] 
FRANCO WESTERN OIL COMPANY ET AL. 
A-27607 (Supp.) Decided September 30, 1958 


Administrative Practice—Oil and Gas Leases: Extensions—Statutory 
Construction: Administrative Construction 
Where the Department places a different interpretation on an act of Congress 
from that previously adopted, its decision announcing the new interpreta- 
tion of the statute is to be given prospective application only and actions 
previously taken in extending oil and gas leases under the overruled inter- 
pretation of the statute will not be disturbed. 

In a memorandum dated September 23, 1958, the Acting Director, 
Bureau of Land Management, requested clarification of the depart- 
mental decision of August 11, 1958, on the appeal of Franco Western 
Oil Company et al., 65 I.D. 316, insofar as that decision may affect 
noncompetitive oil and gas leases extended under an interpretation of 
section 30(a) of the Mineral Leasing Act, as amended by the act of 
July 29, 1954, (30 U.S.C., 1952 ed., Supp. V, section 187a), which 
interpretation was overruled in the decision of August 11, 1958. 

The previous interpretation of the statutory amendment was con- 
tained in an opinion (M-36443) dated June 4, 1957 [unreported] of 
the Associate Solicitor, Division of Public Lands, and was to the ef- 
fect that partial assignments of noncompetitive oil and gas leases, 
issued and extended under section 17 of the Mineral Leasing Act 
as amended (30 U.S.C., 1952 ed., Supp. V, sec. 226) filed and approve 
on the last day of the extended 5-year term would effectively extend 
the terms of the segregated leases of undeveloped lands for-2 years. 
and so long thereafter as oil or pe is produced in paying quantities. 

The Acting Director states that leases were ssiendnl in the interim 
between the opinion of the Associate Solicitor of June 4, 1957, and 
the decision of August 11, 1958, on the basis of the Associate Solici-. 
tor’s interpretation of the amendment, in cases where partial assign-- 
ments were filed during the last month of the extended terms of such. 
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leases. He states that he has had many inquiries from holders of 
such leases and others as to the status of those leases in view of the 
holding in the Franco Western case that a partial assignment of an 
oil and gas lease in its extended 5-year term under section 17 of the 
Mineral Leasing Act, as amended, filed during the last month of the 
extended term cannot become effective to segregate the assigned and 
retained portions of the base lease and thus entitle either the assignor 
or the assignee to separate leases and to the further 2-year extension 
afforded by the 1954 amendment of section 30(a) of the Mineral 
Leasing Act. 

It has not been the practice of the Department to give its decisions 
retroactive effect so as to disturb actions taken in other cases on an 
overruled interpretation of the law. Nor is there anything in the 
decision of August 11, 1958, which indicated that other leases which, 
prior to that date, had been extended under the theory that lease- 
holders could file partial assignments of their extended leases during 
the 12th month of the 10th year of their leases and thus be entitled, 
if the assignments were approved, to the 2-year extension afforded by 
the 1954 amendment, would be subject to attack by the Department. 

The decision of August 11, 1958, represents what the Department 
now believes to be the correct interpretation of the law. This was 
the first occasion in which the Department was called upon to reex- 
amine the Associate Solicitor’s opinion in an actual case arising under 
the 1954 amendment and brought to the attention of the Department 
by way of appeal. That, upon re-examination, it took a different 
view of the law from that expressed in the opinion does not require 
that leases extended under the interpretation expressed in the opinion 
be disturbed. 

The Department has, in the past, overruled its former holdings 
without in any way nullifying actions taken under its previous deci- 
sions. In fact, the rule applied by the Department on those: occa- 
sions when it has specifically considered the question as to whether, 
because of a change in the interpretation of a statute, its holding 
should have retroactive effect, has been to deny such effect to its 
decisions. 

Thus, in considering the question whether the Department could 
construct ditches and canals across lands which, in 1890, were in a 
tribal status but which were thereafter allotted in severalty to indi- 
vidual Flathead Indians, the Solicitor, in an opinion approved by 
the Secretary, 58 I.D. 319 (1943), recognizing that for more than 50 
— the Department had construed the act of August 30, 1890 (43 

5.C., 1952 ed., sec. 945), as authorizing it to reserve rights-of-way 
for ditches and canals across such individually allotted lands, adopted 
a different view of the application of the act to those lands and urged 
abandonment of the practice theretofore followed of taking Indian 
lands for rights-of-way without paying compensation therefor. In 
the course of his opinion, the Solicitor said: 

This, however, does not imply that actions taken in past years upon the basis 


of an abandoned theory are now to be considered redressible wrongs. At no 
time was the past administrative interpretation of this statute so unreasonable 
' See Timothy Sullivan, Guardian of Juanita Elsenpeter, 46 L.D. 110 (1917), overruling Heirs of Susan A. 


Davis, 40 LD. 573 (1912); Bertha M. Birkland, 45 L.D. 104 (1916); and Lillie EZ, Stirling, 39.L.D. 346 (1910). 
Bee Instructions, 35 L.D. 549 (1907). 
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that a court could be induced to give relief against its consequences.“ All that 
this opinion implies is that there is a realm of administrative discretion within 
which courts will not interfere, and within which administrative authorities 
may modify views which turn out to be unwise without thereby raising a host 
of ex post facto claims against the Government. 

The fiction that interpretation of laws reveals their eternal meaning has long 
stood in the way of any such distinction between the prospective and the retro- 
spective application of decisions. But in recent years a more realistic view of 
the matter has achieved respectability. The Supreme Court has made it clear 
that nothing in the Federal Constitution or in the nature of the legal process 
prevents a tribunal from recognizing changing circumstances and laying down 
a rule for the future different from the rule which it has sustained for the past. 
Thus the Supreme Court has upheld the validity of a State court decision 
which lays down for the future a rule different from that applied in the past.” 
The Supreme Court itself has, on occasion, laid down a new rule of law for the 
future while recognizing the propriety of a different rule in the past.” The 
Supreme Court has likewise recognized the propriety of an administrative de- 
cision which lays down a new rule for the future without detracting from the 
validity of a different rule applied in the past.” 


*Cf, opinion of Supreme Court in Siouw Tribe v. United States, 316 U.S. 317 
(1942) * * * 


% Great Northern Railway v. Sunburst Co., 287 U.S. 358 (1932). 

% Montgomery Ward & Co. Vv. Dunean, 311 U.S. 243 (1940) ; netruction Finance 
Corp. v. Prudence Securities Advisory Group, 311 U.S. 579 (1941). 

2* American Chicle Co. v. United States, 316 U.S. 450 (1942). * * *. 

The same principle was applied when the Department had for con- 
sideration the question of the proper interpretation to be placed on 
section 1 of the act of July 29, 1942 (56 Stat. 726), as amended by the 
acts of December 22, 1943 (57 Stat. 608), and September 27, 1944 (58 
Stat. 755), granting preference rights to new leases under the Mineral 
Leasing Act to oil and gas lessees where the lands were not, on the 
expiration date of the leases, on the known geologic structure of a 
producing oil or gas field and extending those leases for which no 
preference right to a new lease was granted 

There (58 I. D. 766 (1944)) the Department adopted the view that 
the legislation granted a preference right to a new lease only with 
respect to that portion of the lands outside a known producing struc- 
ture on the date of the expiration of the lease and that only with re- 
spect to that part of the lands within a known producing structure on 
the date of the expiration of the lease was the lease automatically 
extended. Recognizing that many lessees had construed the provi- 
sions as automatically extending their entire leaseholds, despite the 
fact that part of the lands covered by their leases were outside the 
known geologic structure of a producing field on the expiration date 
of their leases, and accordingly had neglected to file applications for 
preference-right leases, the Department held that its interpretation of 
the law should be given prospective application only and should not be 
applied to a lease which, under the construction of the legislation there 
adopted, had already expired. It held that such a lease should be 
treated as if extended in its entirety. 

Thereafter, an applicant for a noncompetitive oil and gas lease on 
land not within a producing structure covered by such an extended 
lease appealed from the rejection of her application, contending that 
merely because the Department did not so construe the legislation un- 
til December 6, 1944, the Department could not give its interpretation 
prospective effect only and that the legislation had the meaning as- 
cribed to it in 1944 from the time of its enactment and not from the 
time the Department so construed it. In Anna R. Pahl, A-24350 
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(April 4, 1947), the Department held that it was proper to give future 
effect only to its ruling. The position of the Department was upheld 
in 1951, by the United States District Court for the District of Colum- 
bia in Anna R. Pahl v. Marion Clawson, Director of the Bureau of Land 
Management, and Oscar L. Chapman, Seeretary of the Interior, Civil 
No. 3309-48, unreported. 

Applying the above rule to those leases which were, prior to August 
11, 1958, extended for a further 2-year period and so long thereafter 
as oil or gas is produced in paying quantities on the basis of assign- 
ments filed during the 12th month of the 10th year of the leases, those 
leases, all else being regular, will be considered as having been prop- 
erly so extended. 

he decision of August 11, 1958, has the effect of shortening by one 
month the time in which partial assignments of leases already in their 
extended term can be filed in order to take advantage of the benefit 
conferred by the 1954 amendment. At the time the decision was made, 
certain leases were undoubtedly in their 12th month of the 10th year 
and lessees who intended to make partial assignments had, under the 
overruled interpretation, until August 29, 1958 (the last day of the 
month in which the land offices were open for the transaction of busi- 
ness) within which to file such assignments. As the 11th month of 
the 10th year of those leases (not later than which, under the decision 
of August 11, 1958, partial assignments must be filed) had already 
elapsed, a holding that assignments filed after the date of the decision, 
but during the month of August, could not become effective would be 
unsound. This is so because it would, in effect, deprive such parties 
of a right to which they were entitled under the Associate Solicitor’s 
opinion. In the circumstances, partial assignments of leases in the 
12th month of their 10th year in August 1958, filed on or before Au- 
gust 29, 1958, will be recognized. 

This leaves for consideration the action taken in the decision of 
August 11, 1958, with respect to the Hagood lease (Los Angeles 
087429). There it was held that the lease terminated on June 30, 
1957, that the partial assignment to the Savoy Petroleum Corporation 
never took effect, and that the offers of Franco Western Oil Company 
and Raymond J. Hansen should not have been rejected. 

Upon further consideration, it must be held that L. N. Hagood and 
the Savoy Petroleum Corporation are as much entitled to have the 
assignment honored as are those others whose leases are considered 
to have been properly extended. 

Accordingly, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
17 F.R. 6794), that part of the decision of August 11, 1958, which 
held that the land involved in that case was available for oil and gas 
leasing on July 1, 1958, when the offers of Franco Western Oil Com- 

any and Raymond J. Hansen were filed is vacated and the decision 
is modified to recognize the propriety of the action taken in extend- 
ing the Hagood lease. Therefore, those two offers must be and are 
hereby rejected. 
Epmunp T. Frrrz, 
Acting Solicitor. 
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(ComMITTEE Note.—In connection with the committee’s consider- 
ation of S. 1497, to repeal the provisions of the Mineral Leasing Act 
by which lands under unitization are exempt from the acreage limita- 
tion, the following memorandums of law tracing the genesis of legis- 
lative recognition of unitization and the legislative history of the 
present sections of the law respecting it are set forth below. Also set 
forth are similar studies on options, which it is believed will be useful 
in consideration of the proposals to abolish the distinction between 
leases and options.) 


SEPTEMBER 27, 1956. 
MEMORANDUM 


To: Senator Clinton P. Anderson. 

From: Stewart French. 

Subject: Genesis of exemption of lands under unitization from maxi- 
mum acreage limitations. 


As previously reported, the first specific exclusion of lands under 
unitization from the maximum acreage limitations appears in the 
1935 amendments to the Mineral Leasing Act (Public Law 297%, 
found in 49 Stat. 674). 

However, unitization had been recognized in the 1930 amendments 
to deal with the loss to the Federal Government brought on by the 
Kettleman Hills situation. The 1930 amendments were by their own 
terms temporary, and in 1931 these amendments were reenacted and 
further amended (Public Law 853, 71st Cong., found in 46 Stat. 1523). 

The 1931 amendment contains the following proviso in a series of 
provisos: 

Provided further, That the Secretary of the Interior is hereby authorized, on such 
conditions as he may prescribe, to approve operating, drilling or development con- 
tracts made by one or more permittees or lessees in oil or gas leases or permits, 
with one or more persons, associations, or corporations, whenever in his discretion 
and regardless of acreage limitations, provided for in this Act, the conservation 


of natural products or the public convenience or necessity may require it or the 
interests of the United States may be best subserved thereby: 


It will be noted that the proviso makes no use of the term “‘unitiza- 
tion,” although express provision had been made for unitization, in 
haec verbis, in aah provisos. Under the rules of statutory inter- 
pretation, it is submitted, there might be some question as to whether 
the exemption applied to unitization agreements at all since “‘operat- 
ing, drilling, or development contracts” are specified, and unitization 
agreements although provided for, are not mentioned at all. 

In fact, the Public Lands Committee report on the bill, S. 6128, 
that became the law, states: 


The main purpose of this bill is to continue the policy of authorizing and pro- 
moting in the interest of conservation the policy expressed in the temporary act 
of July 3, 1930, agreement for group development of oil and gas producing terri- 
tory, including lands of the United States under permit or lease. 

It further authorizes the approval by the Secretary of the Interior of bs ce 
drilling, or development contracts by permittees or lessees, regardless of acreage 
limitations, whenever the policy of conservation or the public necessity or con- 
venience will be promoted. This departure is intended to permit pipeline ecom- 
panies to enter into contracts with permittees or lessees in number sufficient to 
justify the construction of such pipelines and to finance the same (8S. Rept. No. 
1798, to accompany S. 6128, 71st Cong.). 
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As to the 1935 amendments, the initial bill was S. 1772, by Senator 
O’Mahoney. This measure contained a provision for unitization but 
no reference to the exemption of acreage under unitization from the 
maximum limitation. At the hearings on S. 1772, Edward M. Free- 
man, spokesman for the Mid-Continent Oil & Gas Association, 


Houston, Tex., vigorously urged amendment to exempt unitized lands. 
He testified: 


It seems to us that when an operator surrenders his freedom and independence 
of action by submitting himself to unitization he should in turn be given freedom 
from these restrictions as to acreage, especially since, as I have already pointed 
out, the objectives of the acreage reductions can be in large measure met through 
the supervision by the secretary of the unit operation. 

Senator O’Manonery. Of course, the effect of that amendment would be that 
wherever a unit plan has been adopted there shall be no limitation of acreage. 

Mr. Freeman. As to the lands within that unit. 

Senator O’ Manoney. And then as the unit plan was broadened in its applica- 
tion the limitation of acreage would to that extent be cut down. And if all new 
fields were operated under the unit plan then there would be no limitation of 
acreage. 

Mr. Freeman. That is correct. Indeed, I think it goes a little further. To 
be entirely frank, I do not think it depends upon actual unitization, but upon the 
obligation to unitize. 

Senator O’ Manoney. Yes. 

Mr. Freeman. If the Government is to pursue the policy of compulsory 
unitization then I think there should be right along with that policy freedom 
from the acreage limitations as to the lands within the unitization policy. 


The Mid-Continent Association itself officially urged removal of all 
acreage limitations. 

After the hearings on S. 1772, Senator O’Mahoney introduced a 
clean bill embodying many of the recommendations for amendment 
made by the industry and by the departments. This new bill was 
S. 3311. Among its provisions was amendatory language to section 
17 of the mineral leasing act, included the following: 

Provided, That all leases operated under such plan (id est, a unitization plan) 


approved or prescribed by said Secretary shall be exempted in determining hold- 
ings or control under the provisions of any section of this Act. 


No hearings appear to have been held on S. 3311. The exemptions 
provision is not discussed in either the Senate or House reports, nor 
in the floor debates, nor in the conference report. 

The provision quoted above became a part of Public Law 297 1/2, 
74th Congress (act of August 21, 1935), and its substance has been in 
the mineral leasing law since that time. 

In the hearings on S. 1236, 79th Congress, the bill that became 
Public Law 626, 79th Congress (act of August 8, 1946), the 1946 


amendments, Secretary of the Interior Krug testified, with respect to 
the exemption: 


While acreage committed to a unit plan is not now chargeable against the 
limitations, and while the benefits derived from unitization appear to justify the 
waiver of acreage charges in unitized areas, nevertheless, it must be admitted 
that this waiver increases to some extent the danger of monopoly. 

That risk should not be further increased by granting a similar exemption to 
holdings outside of those areas, where the compensating benefits accruing from 
adoption of a unit plan are not available, merely because the holding has been 
obtained by competitive bidding. 

This would be an open invitation to the acquisition of control over large areas 
of omen lands by wealthy integrated corporations at the expense of the smaller 
and less well-financed operators (Senate hearings, 8. 1236, 79th Cong., p. 237). 


STtewART FRENCH. 
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SEPTEMBER 22, 1956. 
MEMORANDUM 


To: Senator Clinton P. Anderson. 
From: Stewart French. 
Subject: Background of unitization. 


Unitization was recognized legislatively for the first time in the 1930 
amendments to the Mineral Leasing Act (S. 4657, 71st Cong., which 
became Public Law 527, 71st Cong.).. This law did not provide ‘for 
the exemption from the maximum acreage provisions of lands covered 
by such unitization agreements. 

The report on the bill and the-floor debates cite the fact that Federal 
lands were subject to substantial drainage at Kettleman Hills as 
requiring the unitization provision. 

The Congressional Record quotes the Senate Public Lands Com- 
mittee report (Senator Nye, chairman) as follows, in part: 


This legislation was requested by the Secretary of the Interior and is essential 
for meeting an emergency. The Government is a large owner in the Kettleman 
Hills oil and gas field in California, where the present waste of natural gas reaches 
the daiiy total of 400 miliion feet, even under a temporary agreement which iimits 
the number of active wells. A cooperative plan for meeting this waste problem 
more effectively is now being formulated by a representative committee of 
operators, but the lessees of the Government land cannot enter such a plan without 
amendment of the general leasing law. Without participation by these Govern- 
ment lessees, oceupying 30 percent of the area of this very rich field, no cooperative 
plan can be operative. 

The proposed amendments would permit such participation but in nowise 
compel it. No change would be made in any Government leases, past or future, 
from the terms of the general leasing law, except as lessees in a single pool may 
wish to come under a cooperaiive p n, duly vas by the Secretary of the 
Gane as in the public interest * * * (p. 11767, Congressional Record, 71st 

ong.). 


Further statements in the report and on the floor indicated that 
the Government estimated that some $500 per day were being lost 
to it in royalties at Kettleman Hills under then existing conditions. 
Also it was purposely provided that this act expire 2 months after 
the convening of the next session of Congress, thus giving oppor- 
tunity for reconsideration. However, the proposed law at that time 
did not appear to have wide or general application, but would meet 
a particular situation in one area, 

The only objection which appears to have been raised came from 
Senator Bratton of New Mexico, who did not pratepete in the floor 
debate. His objection, as expressed by Senator Walsh was (Con- 
gressional Record, op..cit., p. 11766): 

The Senator from New Mexico has some apprehension that if the great, powerful 
interests, which ordinarily 6wn some properties in the field, and the Government 
were desirous of entering into this arrangement, a small holder would in a way 
be overpowered by the combination of the Government and the large interests 
and would not be in a situation to resist a proposal to enter into an agreement. 
Of course, if the unit arrangement is made, i? gine which each owner or 
each interest gets out of the total production of the field must be agreed upon, 
and the Senator from New Mexico was afraid that pressure upon the small owner 
would be so great that he would be obliged to take whatever they were willing 
to give him. There is something in that contention, but, of course he has an 

rtunity to go in or stay out just as he sees fit. If he is not satisfied with the 
division they will give him, he simply does not enter into the agreement, 


Acreage limitations appear not to have been debated at that time, 
and neither in the report nor in the debates do they appear to have 
been connected with the unitization problem. 
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At a conference in your office yesterday, September 21, Bradshaw, 
Assistant Solicitor and specialist in the Minerals Section of the Bureau 
of Land Management, said that the exemption was written into the 
leasing act as an inducement to unitization. 

Once a person has production on his lease, after expenditure of time and money, 
it’s awfully hard to get him to agree to unitize and not produce, or to continue 
and give a part of his production to adjacent lessees. 

According to Bradshaw, production experts in both private industry 
and in Government thoroughly believe in unitization as a practical 
means of enabling maximum recovery at lowest cost. 


STEWART FRENCH. 





SEPTEMBER 29, 1956. 
MEMORANDUM 


To: Senator Clinton P. Anderson. 
From: Stewart French. 
Subject: Genesis of option provision in Mineral Leasing Act. 


The practice of the oil industry in taking options on lands of the 
United States subject to the acreage limitations of the mineral leasing 
laws was given legislative recognition and OPpeDyay by Public Law 
696, 79th Congress (60 Stat. 950, 954). The bill that became the law 
was S. 1236, sponsored by Senators O’Mahoney and Hatch. 

Study of both part 1 and of part 2 of the hearings on S. 1236, and of 
ancillary material, shows the following: 

1. The option system grew out of the limitations placed on the 
number of acres of lands of the United States any one n or entity 
could hold in any one State under oil and gas lease. This is not to say 
necessarily that options were a means evolved for avoiding or circum- 
venting the restrictions of the law; rather it can be said that through 
the option system oil producers were able better to explore for and 
find oil, under methods the economics of which required increasingly 
large acreage, and still stay within the law. 

2. The option system had been in effect for some years prior to the 
1946 law; the hearings show disagreement as to whether acreage under 
option was chargeable against the maximums at that time. (Brad- 
shaw, of the Bureau of Land Management, now says the Department’s 
official position was that lands under option were to be charged against 
the maximums. However, I have found no clear statement im the 
hearings on the then pending legislation.) 

3. As introduced by Senators O’Mahoney and Hatch on July 6, 
1945, S. 1236 referred only to ‘‘an option.” Field hearings were held 
in Casper, Wyo., and Denver in August 1945, and over a period of 
3 days in Washington in May 1946. On May 29, 1946, the bill was 
reported with an amendment in the nature of a substitute. The 
term used in the reported bill is ‘“nonrenewable option.” And this is 
the wording of the law. The same wording was carried over in the 
83d Congress (Public Law 561, 88d Cong.). The measure passed the 
Senate unanimously on June 14; it was amended in the House com- 
mittee but not with respect to options. It passed the House unani- 
mously on July 16. The conferees agreed, and S. 1236 was signed into. 
law on August 8, 1946. 
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4. Nowhere in the hearings or reports (there was no floor debate in 
either House) have I been able to find any suggestion that two types 
of options “nonrenewable,” and ‘“renewable,’’ were contemplated or 
intended by the Congress, or that successive holdings of the same areas 
of lands of the United States by the same person or entity under option 
was intended or scntdealitea 

Rather, the evidence is the other way, namely, that short-term 
holdings of Federal lands in excess of the then legal maximums was 
intended by the option provisions under which a person or entity 
would either “fish or cut bait,’’ so to speak. That is, he would ex- 
plore and find oil, or sufficiently good evidence of it, or he would re- 
linquish his option. Thereby no person or entity would tie up areas 
of Federal lands in excess of his leasing maximums for a then period 
of more than 2 years. 

For example, the Independent Petroleum Association of America, 
memorialized Congress as follows: 

* * * the options for geological or geophysical exploration should be limited 
by time or acreage to avoid ae such lands from those willing to conduct 
such effort. (hearings on 8. 1236, p. 342). 

The New Mexico Oil & Gas Association, in a statement presented 
by John M. Kelly, Roswell, N. Mex., stated: 


If Congress does not see fit to eliminate the acreage-limitation clause in its 
entirety, which we hope will not be the case, then we would recommend that 
options for geophysical or exploratory purposes be recognized and that the In- 
terior Department not charge these options against the operator under the acreage- 
limit clause. Allowing a company, within reasonable limits, both as to time and 
amount of acreage, to option lands to do geophysical exploration would, in our 
opinion, give great impetus to the exploration and development of the public- 
domain lands within the State of New Mexico. When drilling is to be com- 
menced, then the leases should come within the acreage-limitation clause (hear- 
ings on 8. 1236, p. 328). 


Again, W. H. Ferguson, vice president of Continental Oil, in pre- 
senting the Rocky Mountain Oil & Gas Association recommendations, 
was asked by Senator Willis of Indiana whether options could be re- 
newed. The Rocky Mountain Oil & Gas Association spokesman 
testified : 

No, they are for 2 years only; they are not to be renewed (hearings, p. 273). 

Stewart FRENCH. 





SEPTEMBER 22, 1956. 
MEMORANDUM 


To: Senator Clinton P. Anderson. 
From: Stewart French. 
Subject: Options. 


The O’Mahoney-Hatch Act of 1946 amending the Mineral Leasing 
Act provides the first exemption of lands under option from the 
acreage limitation; it places option lands in a separate limitation 
category. 

Bradshaw, of the BLM, says that prior to the 1946 act, the Depart- 
ment took the position that an option was a form of holding and was 
chargeable to the overall acreage limitation. 

S. 1236, 79th Congress, the bill that became the 1946 law, as intro- 
duced by Senators O’Mahoney and Hatch referred only to “options” 
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without the adjective, ‘‘nonrenewable.’”’ The Interior Department’s 
recommended substitute bill also refers only to ‘‘options’’ without 
the adjective. 

When S. 1236 was reported by Senator O’Mahoney, there was an 
amendment in the nature of a substitute, and the phrase ‘‘nonrenew- 
able option’ was in the amended bill and became law. 

The committee report on the bill merely states: 

Modern technology of the industry is recognized by permitting the taking of 
nonrenewable options for geological or geophysical examinations of prospective 
areas, such options being limited to a duration of 2 years and to an area of not 


more than 100,000 acres in any one State, Adequate provision is made for 
semiannual reporting of such options held by each optionee. 


We have not yet been able to find anything in the hearings that is 
helpful as to the development of the legislative provision. 

Bradshaw describes the position of the Department as follows (from 
notes taken in shorthand by the girls in your office): 

It was provided that the option could not be renewed. A.renewable option 
could, be entered into, but the company taking it would have to file with the 


Department just as if it were an assignment, and it would be charged to their 
lease acreage. 


Later, in the conference, Bradshaw also said: 


The Bureau has not taken a position on renewable options. Apparently. they 
ate proceeding under the assumption that it is a one-shot, affair. They don’t 
think there are many oil companies which make new options. Oil companies 
option a reasonable block and try to go in with the period of option and prospect. 

hey then take assignments of leases or drop the whole thing. 

In New Mexico there are a few operators who don’t drill They are just oil 
and gas lease operators, and have been using the option racket. at is one of 
the evils of the option. It ought to be limited to actual operations. If not, 
it opens the door to fraud. 


As to the omission of the words “when taken for the purpose of 
geological or geophysical exploration” in the option provisions of the 
1954 act, S. 2381, the bill that became the law, would not have 
deleted these words as it was introduced by Senator Barrett. How- 
ever, a recommended substitute bill sent up by Orme Lewis did provide 
for their omission. 

The Department’s recommended substitute was adopted. No 
discussion of the deletion appears in the committee report nor the 
Senate hearing. 

STEWART FRENCH. 


O 








